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Test Series: April, 2018 

MOCK TEST PAPER 2 

FINAL (NEW) COURSE: GROUP – II 

PAPER – 7: DIRECT TAX LAWS & INTERNATIONAL TAXATION 

Question 1 is compulsory 

Answer any four questions from the remaining five questions 

Working Notes should form part of the answer. Wherever necessary, suitable assumptions may be made by 

the candidates and disclosed by way of a note. 

All questions relate to Assessment Year 2018-19, unless stated otherwise in the question. 

Total Marks: 100 Marks Time Allowed: 3 Hours 

1. (a) Compute the Total Income of Shri Ratnam Ltd. for the assessment year 2018-19. Shri Ratnam Ltd. 

is engaged in the manufacture of leather since 01-04-2009. Its Statement of Profit & Loss shows a 

profit of Rs. 700 lakhs after debit/credit of the following items: 

(i)  The company had provided an amount of Rs. 25 lakhs being sum estimated as payable to 

workers based on agreement to be entered with the workers union towards periodical wage 

revision once in 3 years. The provision is based on a fair estimation on wage and reasonable 

certainty of revision once in 3 years. 

(ii)  The opening and closing stock for the year were Rs. 200 lakhs and Rs. 255 lakhs, 

respectively. They were overvalued by 10%. 

(iii)  The company received industrial power tariff concession of Rs. 2.5 lakhs from the State 

Government. 

(iv)  Depreciation calculated on the basis of useful life of assets as per provisions of the 

Companies Act, 2013 is Rs. 50 lakhs. 

(v)  The company had made a provision of 10% of its debtors towards bad and doubtful debts. 

Total sundry debtors of the company as on 31-03-2018 was Rs. 200 lakhs. 

(vi)  A debtor who owed the company an amount of Rs. 40 lakhs was declared insolvent and 

hence, was written off. 

(vii)  Sundry creditors include an amount of Rs. 50 lakhs payable to Alia & Co, towards supply of 

raw materials, which remained unpaid due to quality issues. An agreement has been made 

on 31-03-2018, to settle the amount at a discount of 75% of the outstanding. The amount 

waived is credited to Profit and Loss account.  

(viii) Employer's contribution to EPF of Rs. 2 lakhs and Employees' contribution of Rs. 2 lakhs for 

the month of March, 2018 were remitted on 8 th May 2018. 

(ix)  Provision for gratuity based on actuarial valuation was Rs. 500 lakhs. Actual gratuity paid 

debited to gratuity provision account was Rs. 300 lakhs. 

(x) Commission of Rs. 1 lakhs paid to a recovery agent for realization of a debt. Tax has been 

deducted and remitted as per Chapter XVIIB of the Act. 

(xi)  The company has purchased 500 tons of industrial paper as packing material at a price of  

Rs. 30,000/ton from M/s Satyam & Sons, a firm in which majority of the directors are partners. 

Firms normal selling price in the market for the same material is Rs. 28,000/ton. 
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Additional Information: 

(i)  The company has collected Rs. 7 lakhs as sales tax from its customers and paid the same on 

the due dates. However, on an appeal made, the High Court directed the Sales Tax 

Department to refund Rs. 3 lakhs to the company. The company in turn refunded Rs. 2 lakhs 

to the customers from whom the amount was collected and the balance of Rs. 1 lakh is still 

lying under the head “Current Liabilities”. 

(ii) Normal depreciation calculated as per Income-tax rules is Rs. 80 lakhs. 

(iii)  There was an addition to Plant & Machinery amounting to Rs. 50 lakhs on 10-06-2017, which 

was used for more than 180 days during the year. Additional depreciation has not been 

adjusted in the books. 

(iv)  The company had credited a sub-contractor an amount of Rs. 10 lakhs on 31-03-2017 towards 

repairing a machinery component. The tax so deducted was remitted on 31-12-2017. (14 Marks) 

(b)  Lionel Messi, a foreign national and a soccer player came to India as a member of Argentina 

national team in the year ended 31st March, 2018. He received Rs. 5 lakhs for participation in 

matches in India. He also received Rs. 1 lakh for an advertisement of a product on TV. He 

contributed articles in a newspaper for which he received Rs. 10,000. When he stayed in India, he 

also won a prize of Rs. 20,000 from horse racing in Dehradun. He has no other income in India 

during the year. Compute tax liability of Lionel Messi for Assessment Year 2018-19. Also, examine 

whether he is liable to file his return of income for Assessment Year 2018-19? (6 Marks) 

2. (a)  A business trust, registered under SEBI (Real Estate Investment Trusts) Regulations, 2014, gives 

particulars of its income for the P.Y.2017-18:  

(1) Interest income from Star Ltd. – Rs. 4 crore; 

(2) Dividend income from Star Ltd. – Rs. 2 crore; 

(3)  Short-term capital gains on sale of listed shares of Star Ltd. – Rs. 1.5 crore;  

(4)  Short-term capital gains on sale of developmental properties – Rs. 50 lakh. 

(5) Long-term capital gains on sale of developmental properties – Rs. 50 lakh. 

(6)  Interest received from investments in unlisted debentures of real estate companies – Rs. 10 

lakh;  

(7)  Rental income from directly owned real estate assets – Rs. 2.50 crore  

Star Ltd. is an Indian company in which the business trust holds controll ing interest. The business 

trust holds 100% of the shareholding of Star Ltd.  

 From the above details given, you are required to analyse, integrate and apply the relevant 

provisions of the Income-tax Act to determine the tax consequences of the above income earned 

by the business trust in its hands and in the hands of the unit holders, assuming that the business 

trust has distributed Rs. 10 crore to the unit holders in the P.Y.2017-18. Are there any TDS 

obligations in the hands Star Ltd. and business trust? Advise.    (14 Marks) 

(b)  Mrs. Savitri Sinha, (aged 60 years) is a well-known dramatist. She is resident and ordinarily 

resident of India for the Assessment Year 2018-19. She is deriving income of Rs. 1,10,000 from 

theatrical works played abroad. Tax of Rs. 11,000 was deducted in the country where the plays 

were performed. India does not have any Double Tax Avoidance Agreement under section 90 of 

the Income-tax Act, 1961, with that country. Her income in India amounted to Rs. 5,10,000.  
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 In view of tax planning, she has deposited Rs. 1,50,000 in Public Provident Fund and paid 

contribution to approved Pension Fund of LIC Rs. 32,000. She also contributed Rs. 28,000 to 

Central Government Health Scheme during the previous year and gave payment of medical 

insurance premium of Rs. 26,000 to insure the health of her father, a non-resident aged 84 years, 

who is not dependent on her. Compute the tax liability of Mrs. Savitri Sinha for the Assessment year 

2018-19. (6 Marks) 

3. (a) (i)  Examine, in the context of provisions of the Income-tax Act, 1961, the taxability or otherwise of the 

income/receipt in each of the following cases for the A.Y. 2018-19: 

(I) Ms. Anisha, born and brought up in the State of Sikkim, has a net profit of  

Rs. 4,28,000 from the business located in Sikkim and interest of Rs. 32,000 on the 

securities issued by the Central Government.  

(II) Receipt by Smt. Vimla, widow of Mr. Chadda (who was an employee of M/s. Tri Ltd.), on 

25.10.2017 of Rs. 7.40 lakhs, being amount standing to the credit of Mr. Chadda’s NPS 
Account, in respect of which deduction has been allowed under section 80CCD to Mr. 

Chadda in the earlier previous years.  Such amount was received by her as a nominee 

on closure of the account.      (4 Marks) 

OR 

  (i) Examine the taxability and/or allowability of the following receipts or expenditures under the 

provisions of the Income-tax Act, 1961, for the assessment year 2018-19:  

(I) RS Ltd. receives a sum of Rs. 10 lakhs from KP Ltd. on 3rd January, 2018 for agreeing 

not to carry on any business relating to computer software in India for the next five 

years. 

(II)    Secret commission was paid during the previous year 2017-18.         (4 Marks) 

(ii)  Sun Ltd. has two units, unit 'Angel' and unit 'Jupiter'. Unit 'Angel' engaged in the business of 

power generation installed a windmill and had a profit of Rs. 100 lakhs in Assessment Year 

2018-19. Sun Ltd. claimed depreciation of Rs. 120 lakhs on windmill against the profit of  

Rs. 100 lakhs from power generation business which was eligible for deduction under section 

80-IA. Unit 'Jupiter', engaged in manufacturing of wires, non-eligible business, had a profit of 

Rs. 70 lakhs for Assessment Year 2018-19.  

The loss of Rs. 20 lakhs, i.e., balance depreciation not set off pertaining to unit ‘Angel' was 

set-off against the profits of unit 'Jupiter' carrying on non-eligible business, by the assessee, 

Sun Ltd. The Assessing Officer was of the view that depreciation relating to a business eligible 

for deduction under section 80-IA cannot be set-off against non-eligible business income. 

Hence, unabsorbed depreciation should be carried forward to the subsequent year to be set 

off against eligible business income of the assessee of that year.  

 Examine the correctness of the action of the Assessing Officer.        (4 Marks) 

(iii) Examine the correctness or otherwise of the claims made by the following charitable trusts, 

registered under section 12AA, while computing income for the P.Y.2017-18: 

(I) Sahitya charitable trust, having its main object as medical relief, earned the following 

income during the P.Y.2017-18: 

 Particulars Rs. in lakh 

(i) Dividend income 0.50 

(ii) Income from mutual funds specified under section 
10(23D) 

0.85 

(iii) Agricultural income 3.25 
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 The trust claims exemption under section 10(1), 10(34) and 10(35) in respect of its 

agricultural income, dividend and income from mutual funds, respectively, without 

complying with the conditions laid down under section 11.   

(II)  Sahayataa charitable trust, having its main object as promoting education in rural areas, 

purchased computers and laptops for Rs. 15 lakh in March, 2017 for the purposes of the 

trust and claimed the same as application of income in the P.Y.2016-17. It also claims 

depreciation @ 40% on such computers and laptops for P.Y.2017-18, while computing 

income for the purpose of application for that year.   (6 Marks) 

 (b)  Examine the following transactions and advise whether the transfer price declared by the following 

assessees, who have exercised a valid option for application of safe harbour rules, can be accepted by 

the Income-tax Authorities – 

 Assessee International transaction Aggregate 
value of 

transactions 
entered into 

in the 
P.Y.2017-18 

Declared 
Operating 
Profit 
Margin 

Operating 
Expense 

(1) Ben Ltd., an 
Indian company 

Provision of data processing 
services with the use of 
information technology to Yen 
Inc., its foreign subsidiary.  

 

Rs. 180 crore 

 

Rs. 30 
crore 

 

Rs. 150 
crore 

(2) Den Ltd., an 
Indian company 

Provision of contract R & D 
services relating to generic 
pharmaceutical drug, to XYZ 
Inc., a foreign company which 
guarantees 15% of the total 
borrowings of Den Ltd. 

 

 

Rs. 50 crore 

 

 

Rs. 9 crore 

 

 

Rs. 30 crore 

In all the above cases, it may be assumed that the Indian entity which provides the services assumes 

insignificant risk. It may also be assumed that the foreign entities referred to above are non -resident 

in India.     (6 Marks) 

4.  (a)  (i)  Triple Line Ltd. paid Rs. 10 lakhs to a lawyer on 01-08-2017 for the professional services rendered 

by him to the company, without deducting tax at source. Again, another payment of  

Rs. 5 lakhs was due on 31-12-2017. The company deducted tax at source before making payment 

on 31-12-2017 for the entire amount of Rs. 15 lakhs. 

The tax deducted at source was, however, remitted by the company on 28th March, 2018.  

Compute the interest chargeable under section 201(1A) of the Income-tax Act, 1961.    

(3 Marks) 

(ii) Aashiana Hospitals Pvt. Ltd., has recently been accorded recognition by several insurance 

companies to admit and treat patients on cashless hospitalization basis. Payment to the 

assessee hospital will be made by Third Party Administrators (TPA) who will process the 

claims of the patients admitted and make payments to the various hospitals including the 

assessee. All TPAs are corporate entities. The assessee wants to know whether the TPAs 

are bound to deduct tax at source under section 194J or under section 194C?  Examine.  

     (4 Marks) 
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(iii) Mr. Varun has been running a sole proprietary business whose accounts are audited under 

section 44AB with turnover of Rs. 202 lakhs for the A.Y. 2017-18. He pays a monthly rent of  

Rs. 10,000 for the office premises to Mr. Shubham, the owner of building and an individual. 

Besides, he also pays service charges of Rs. 6,000 per month to Mr. Shubham towards the 

use of furniture, fixtures and vacant land appurtenant thereto.  Examine the liability for tax 

deduction at source of Mr. Varun in respect of rent and service charges paid during the 

previous year 2017-18.      (3 Marks) 

(iv) Shiv is working with TP Ltd. He is entitled to a salary of Rs. 45,000 per month w.e.f. 1.4.2017. He 

has a house property which is self-occupied. He paid an interest of Rs. 80,000 on loan, during the 

previous year 2017-18. The loan was taken for construction of house. He has notified his employer 

TP Ltd. that there will be a loss of Rs. 80,000 in respect of this house property for financial year 

ended 31.3.2018. Examine and compute the liability for deduction of tax at source in the hands of 

TP Ltd., if any.      (4 Marks) 

 (b) (i) Mention the cases where a person resident in India can seek advance ruling from the Authority for 
Advance Ruling.  (2 Marks) 

(ii) Zen Inc., a foreign company, carries on business of manufacture and sale of mobile handsets 

and accessories. In India, it carries on this business through its branch set up in Mumbai. As 

a measure to boost its sales and profits, the board of the company is considering using digital 

means of advertising. For this purpose, the company enters into talks with Google Inc. for 

online advertisement of its products. It negotiated a sum of INR 20,00,000, which is paid to 

Google Inc. in June, 2017 for online advertising services.  

What is the tax consequence under the Indian tax laws in the hands of Google Inc., 

considering that it does not have a permanent establishment in India?  Is any tax/levy required 

to be deducted at source on such payment to Google Inc.?   Examine.  (4 Marks) 

5.  (a) (i)  TRP Private Ltd.’s assessment for assessment year 2011-12 was completed under section 143(3) 

on 31st August, 2012. The company went in appeal to the Commissioner (Appeals) and the appeal 

was decided on 16th August, 2013 and the appeal effect was duly given by the Assessing Officer 

on 25th August, 2013. Thereafter, on 1st September, 2017 the Assessing Officer noticed a mistake 

in calculation of depreciation on a particular block of assets, which reduced the income excessively 

by Rs. 1.65 lacs. The Assessing Officer issued notice under section 154 for the purpose of 

rectifying the mistake. Is such rectification permissible?  (4 Marks) 

(ii)  Assessment of Bharat Ltd. was completed under section 143(3) with an addition of Rs. 15 

lakhs to the returned income. The assessee-company preferred appeal before the 

Commissioner (Appeals) which is pending now.         

In this backdrop, answer the following: 

(I) Based on fresh information that there was escapement of income for the same 

assessment year, can the Assessing Officer initiate reassessment proceedings when the 

appeal is pending before Commissioner (Appeals)? 

(II)  Can the assessee-company seek revision under section 264 in respect of matters other 

than those preferred in appeal? 

(III)  Can the Commissioner make a revision under section 263 both in respect of matters 

covered in appeal and other matters?             (6 Marks) 

(iii) An Assessing Officer entered a hotel run by a person, in respect of whom he exercises 

jurisdiction, at 8 p.m. for the purpose of collecting information, which may be useful for the 

purposes of the Act. The hotel is kept open for business every day between 9 a.m. and 9 p.m. 

The hotelier claims that the Assessing Officer could not enter the hotel after sunset.  

The Assessing Officer wants to take away with him the books of account kept at the hotel.  
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 Examine the validity of the claim made by the hotelier and the proposed action of the Assessing 

Officer with reference to the provisions of section 133B of the Income-tax Act, 1961.      (4 Marks) 

(b) Explain the following in the context of UN Model Tax Conventions: (i) Force of Attraction; and (ii) 

Resident of a Contracting State.   (3 x 2 = 6 Marks) 

6.  (a) (i)  The proceedings before the Income-tax Authorities either can be attended by the assessee in 

person or through an authorized representative. Who can be treated as an authorized 

representative of the assessee?                  (5 Marks) 

(ii)  Examine, whether General Anti Avoidance Rules (GAAR) can be invoked in the following 

cases: 

(I)  M/s Footprint Ltd. is a company incorporated in India. It sets up a unit in a Special 

Economic Zone (SEZ) for manufacturing of water bottles. It claims 100% deduction of 

profits earned from that unit as per section 10AA of the Act.         (2 Marks) 

(II) In the above case (I), let us presume that M/s Footprint Ltd. has another unit for 

manufacturing of water bottles in a non-SEZ area. The company transfers the product of 

non-SEZ unit to SEZ unit at a price lower than the fair market value. In respect of such 

products transferred from non-SEZ unit, only insignificant manufacturing activity takes 

place in the SEZ unit.  In this way, the company is able to show higher profits in SEZ 

unit than in non-SEZ unit, and consequently claims higher deduction in computation of 

income.  The sales from bottles transferred from non-SEZ unit constitutes 10% of the 

total turnover of SEZ unit.     (3 Marks) 

(iii)  M/s. Aryan Ltd. has received a notice under section 148 for the Assessment Year 2014-15 on 

02-02-2018. They also anticipate similar notices for the Assessment Years 2012-13 and 2013-

14 for which they have already furnished return of income. On examination of the books of 

account produced, you have noticed huge amounts of concealed income. As a consultant, 

what is your advice to Aryan Ltd.?                        (4 Marks) 

(b) (i)  Can treaties have retrospective application? Explain in the context of Article 28 of Vienna 

Convention.                       (3 Marks) 

(ii)  In the context of BEPS Action Plan 4, explain the fixed ratio rule and the group ratio rule.  

    (3 Marks)  
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1. (a)   Computation of Total Income of Shri Ratnam Ltd. for the A.Y.2018-19 

Particulars Amount (Rs.) 

Profits and Gains from Business and Profession   

Profit as per Statement of profit and loss account  7,00,00,000 

Add: Items debited but to be considered separately or to 
be disallowed/Income to be included 

  

- Provision for wages payable to workers  Nil  

 [The provision is based on fair estimate of wages and 
reasonable certainty of revision, the provision is 
allowable as deduction, since ICDS X requires 
‘reasonable certainty for recognition of a provision, 
which is present in this case. As the provision has been 
debited to profit and loss account, no adjustment is 
required while computing business income] 

  

- Depreciation as per Companies Act, 2013 disallowed  50,00,000  

- Provision for doubtful debts [10% of Rs. 200 lakhs] 

 [Provision for doubtful debts is allowable as deduction 
under section 36(1)(viia) only in case of banks, public 
financial institutions, state financial corporations, state 
industrial investment corporations and non-banking 
financial corporations. Such provision is not allowable 
as deduction in the case of a manufacturing company. 
Since the same has been debited to profit and loss 
account, it has to be added back for computing 
business income] 

20,00,000 

 

 

- Bad debts written off  

 [Bad debts write off in the book of account is allowable 
as deduction under section 36(1)(vii). Since the same 
has already been debited to profit and loss account, no 
further adjustment is required] 

Nil  

- Employers contribution to EPF  

 [As per section 43B, employers’ contribution to EPF is 
allowable as deduction since the same has been 
deposited on or before the ‘due date’ of filing of return 
under section 139(1). Since the same has been debited 
to profit and loss account, no further adjustment is 
necessary] 

Nil  

- Employees’ contribution to EPF [See Note 1 below] 2,00,000  

 [Since employees’ contribution to EPF has not been 
deposited on or before the due date under the PF Act, 
the same is not allowable as deduction as per section 
36(1)(va). Since the same has been debited to profit 
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and loss account, it has to be added back for computing 
business income]. 

- Provision for gratuity  2,00,00,000  

 [Provision of Rs. 500 lakhs for gratuity based on 
actuarial valuation is not allowable as deduction as per 
section 40A(7).  However, actual gratuity of Rs. 300 
lakhs paid is allowable as deduction. Hence, the 
difference has to be added back]  

  

- Commission paid to recovery agent for realization of a 
debt. 

 [Commission of Rs. 1 lakh paid to a recovery agent for 
realisation of a debt is an allowable expense under 
section 37 as per DCIT v. Super Tannery (India) Ltd. 
(2005) 274 ITR 338 (All).  Since the same has been 
debited to profit and loss account, no further 
adjustment is required] 

Nil  

- Purchase of paper at a price higher than the fair market 
value 

10,00,000  

 [As per section 40A(2), the difference between the 
purchase price (Rs. 30,000 per ton) and the fair market 
value (Rs. 28,000 per ton) multiplied by the quantity 
purchased (500 tons) has to be added back since the 
purchase is from a related party, a firm in which majority 
of the directors are partners, at a price higher than the 
fair market value] 

  

- Sales tax not refunded to customers out of sales tax 
refund 

1,00,000  

 [The amount of sales tax refunded to the company by 
the Government is a revenue receipt chargeable to tax 
under section 41(1). Deduction can be claimed of 
amount refunded to customers [CIT v. 
Thirumalaiswamy Naidu & Sons (1998) 230 ITR 534 
(SC)]. Hence, the net amount of Rs. 1,00,000 (i.e.,  
Rs. 3,00,000 minus Rs. 2,00,000) would be chargeable 
to tax] 

  

 
 
 
 
 

2,83,00,000 

  9,83,00,000 

Less: Items credited but to be considered separately/ 
permissible expenditure and allowances 

  

- Industrial power tariff concession received from State 
Government  

Nil  

 [Any assistance in the form of, inter alia, concession 
received from the Central or State Government would 
be treated as income as per section 2(24)(xviii).  Since 
the same has been credited to profit and loss account, 
no adjustment is required.  

  

- Depreciation as per Income-tax Act,1961 80,00,000  

- Over-valuation of stock [Rs. 55 lakhs × 10/110] 

 [The amount by which stock is over-valued has to be 
reduced for computing business income. Rs. 50 lakhs, 
being the difference between closing and opening 

5,00,000 
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stock, has to be adjusted to remove the effect of over-
valuation]   

- Discount given by Sundry Creditors for supply of raw 
materials  

 [Discount of 75% given by Sundry Creditors for supply 
of raw materials is taxable under section 41(1). Since 
the same has already been credited to profit and loss 
account, no further adjustment is required]  

Nil  

- Additional Depreciation [See Note 2 below] 

 [Additional depreciation@20% is allowable on Rs. 50 
lakhs, being actual cost of new plant & machinery 
acquired on 10.06.2017, as the same was put to use for 
more than 180 days in the P.Y.2017-18.] 

10,00,000  

- Payment to a sub-contractor where tax deducted last 
year was remitted after the due date of filing return of 
Income [See Note 3 below] 

[30% of Rs. 10 lakhs, being payment to a sub-
contractor, would have been disallowed under section 
40(a)(ia) while computing the business income of 
A.Y.2017-18, since tax deducted was remitted after 
the due date of filing of return.  However, the same is 
allowable in A.Y.2018-19, since the remittance has 
been made on 31.12.2017] 

 
 

3,00,000 

 

 

 

 

 

 

 

 
 

  98,00,000 

Total Income  8,85,00,000 

Notes:  

(1) Employees contribution to PF deposited after the due date mentioned under the PF Act is not 

allowable as deduction as per section 36(1)(va).  The same has also been affirmed by the 

Gujarat High Court in CIT v. Gujarat State Road Transport Corporation (2014) 366 ITR 170.  

Hence, in the above solution, employees’ contribution to PF has been disallowed while 
computing business income. 

The CBDT has, vide Circular No. 22/2015, dated 17.12.2015, clarified that the employer 

contribution to provident fund remitted on or before due date of filing of return under section 

139(1), is allowable as deduction while computing Business Income. Further, it has also 

clarified that the circular does not apply to claim of deduction relating to employee’s 
contribution welfare funds which are governed by section 36(1)(va) of the Act. 

Alternate View - An alternate view has, however,  been expressed  in CIT v. Kiccha Sugar 

Co. Ltd. (2013) 356 ITR 351 (Uttarakhand), CIT v. AIMIL Ltd (2010) 321 ITR 508 (Del) and 

CIT v. Nipso Polyfabriks Ltd (2013) 350 ITR 327 (HP) that employees contribution to PF, 

deducted from the salaries of the employees of the assessee, shall be allowed as deduction 

from the income of the employer-assessee, if the same is deposited by the employer-

assessee with the provident fund authority on or before the due date of filing of retu rn for the 

relevant previous year. If this view is considered, then no disallowance would be attracted in 

this case, since the employees’ contribution has been remitted before the due date of filing of 
return of income.  

(2) Rs. 50 lakhs, being the addition to plant and machinery on 10.6.2017 qualifies for additional 

depreciation@20% under section 32(1)(iia). Since only the normal depreciation as per 

Income-tax Rules, 1962, has been debited to profit and loss account, additional depreciation 
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of Rs. 10 lakhs (being 20% of Rs. 50 lakhs) has to be deducted while computing business 

income. 

(3) Since the tax deducted during the P.Y.2016-17 was remitted only on 31.12.2017, i.e., after 

the due date of filing of return for A.Y.2017-18, Rs. 3,00,000, being 30% of Rs. 10 lakh would 

have been disallowed while computing the business income of that year.  Since the tax 

deducted has been remitted on 31.12.2017, Rs. 3,00,000 would be allowed as deduction 

while computing the business income of the A.Y.2018-19. 

(b)   Computation of tax liability of Lionel Messi for the A.Y.2018-19 

Particulars Rs. Rs. 

Income taxable under section 115BBA    

Income from participation in matches in India 5,00,000  

Advertisement of product on TV 1,00,000  

Contribution of articles in newspaper 10,000  

Income taxable under section 115BB   

Income from horse races    20,000  

Total income 6,30,000  

Tax@ 20% under section 115BBA on Rs. 6,10,000  1,22,000 

Tax@ 30% under section 115BB on income of Rs. 20,000 from 
horse races 

  

    6,000 

  1,28,000 

Add: Education cess@2% and SHEC@1%      3,840 

Total tax liability   1,31,840 

Section 115BBA provides that if the total income of the non-resident sportsman comprises of only 

income referred to in that section and tax deductible at source has been fully deducted, it shall not 

be necessary for him to file his return of income. However, in this case, Lionel Messi has income 

from horse races as well. Therefore, he cannot avail the benefit of exemption from filing of return 

of income as contained in section 115BBA. Hence, he would be liable to file his return of income 

for A.Y.2018-19. 

2. (a)  Tax consequences in the hands of the business trust and its unit holders and TDS 

obligations in the hands of the Star Ltd and business trust. 

(1) Interest income of Rs. 4 crore from Star Ltd.: There would be no tax liability in the hands 

of business trust due to pass-through status enjoyed by it under sub-clause (a) of section 

10(23FC) in respect of interest income from Star Ltd., being the special purpose vehicle. 

Therefore, Star Ltd. is not required to deduct tax at source on interest payment to the business 

trust.  

 However, the business trust has to deduct tax at source under section 194LBA –  

 - @ 10%, on interest component of income distributed to resident unit holders; and  

 - @ 5%, on interest component of income distributed to non-corporate non-resident unit  

holders and foreign companies.  

 Interest component of income distributed to unit holders is taxable in the hands of the unit 

holders @ 5% under section 115A(iiiac), in case of unit holders, being non-corporate non-

residents or foreign companies; and at normal rates of tax, in case of resident unit holders.  

 Section 115UA(1) provides that any income distributed by a business trust to its unit holders 

shall be deemed to be of the same nature and in the same proportion in the hands of the unit 

holder, as it had been received by, or accrued to the business trust.  
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Thus, the interest component of income received from the business trust in the hands of each 

unit-holder would be determined in the proportion of 4/11.1, by virtue of section 115UA(1).  

(2)  Dividend income of Rs. 2 crore from Star Ltd.:  Star Ltd. is an Indian company in which 

the business trust holds controlling interest and 100% of shareholding, thus, it is a special 

purpose vehicle. It is presumed that Star Ltd. fulfills the other conditions specified in the 

regulations to qualify as an SPV.  

 The dividend distributed by the SPV to the business trust is exempt by virtue of section 115 -

O(7). Further, there would be no tax liability in the hands of the business trust, due to specific 

exemption provided under sub-clause (b) of section 10(23FC).  

 Any distributed income referred to in section 115UA, to the extent it does not comprise of 

interest [referred to in sub-clause (a) of section 10(23FC)] and rental income from real estate 

assets owned directly by the business trust [referred to in section 10(23FCA)] received by unit 

holders, is exempt in their hands under section 10(23FD). Therefore, by virtue of section 

10(23FD), there would be no tax liability on the dividend component [referred to in sub-clause 

(b) of section 10(23FC)] of income distributed to unit holders in their hands.  

(3)  Short-term capital gains of Rs. 1.50 crore on sale of listed shares of Star Ltd.: As per 

section 115UA(2), the business trust is liable to pay tax@15% under section 111A in respect 

of short-term capital gains on sale of listed shares of special purpose vehicle. There would, 

however, be no tax liability on the capital gain component of income distributed to unit holders, 

by virtue of the exemption contained in section 10(23FD).  

(4)  Short-term capital gains of Rs. 50 lakh on sale of developmental properties: It is taxable 

at maximum marginal rate of 35.535% in the hands of the business trust as per section 

115UA(2). There would be no tax liability in the hands of the unit holders on the capital gain 

component of income distributed to them, by virtue of the exemption contained in section 

10(23FD).  

(5)  Long-term capital gains of Rs. 50 lakh on sale of developmental properties: As per 

section 115UA(2), the business trust is liable to pay tax@20% under section 112 in respect 

of long-term capital gains on sale of developmental properties. There would, however, be no 

tax liability on the capital gain component of income distributed to unit holders, by virtue of 

the exemption contained in section 10(23FD). 

(6)  Interest of Rs. 10 lakh received in respect of investment in unlisted debentures of real 

estate companies: Such interest is taxable@35.535%, being the maximum marginal rate, in 

the hands of the business trust, as per section 115UA(2) . However, there would be no tax 

liability in the hands of the unit holders on the interest component of income distributed to 

them, by virtue of section 10(23FD).  

(7)  Rental income of  Rs. 2.50 crore from directly owned real estate assets: Any income of 

a business trust, being a REIT, by way of renting or leasing or letting out any real estate asset 

owned directly by such business trust is exempt in the hands of the trust as per section 

10(23FCA).  

 Where the income by way of rent is credited or paid to a business trust, being a REIT, i n 

respect of any real estate asset held directly by such REIT, no tax is deductible at source 

under section 194-I.  

 The distributed income or any part thereof, received by a unit holder from the REIT, which is 

in the nature of income by way of renting or leasing or letting out any real estate asset owned 

directly by such REIT is deemed income of the unit holder as per section 115UA(3). The 

business trust has to deduct tax at source@10% under section 194LBA in case of distribution 
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to a resident unit holder and at rates in force in case of distribution to a non-resident unit 

holder.  

 The rental income component received from the business trust in the hands of each unit -

holder would be determined in the proportion of 2.5/11.1, by virtue of section 115UA(1).  

(b)   Computation of tax liability of Mrs. Savitri Sinha for the A.Y. 2018-19 

Particulars Rs. Rs. 

Indian Income  5,10,000 

Foreign Income  1,10,000 

Gross Total Income  6,20,000 

Less:  Deduction under section 80C   

  Deposit in PPF 1,50,000  

  Under section 80CCC   

Contribution to approved Pension Fund of LIC   32,000  

 1,82,000  

Under section 80CCE   

The aggregate deduction under section 80C, 

80CCC and 80CCD(1) has to be restricted to  

Rs. 1,50,000 

 

1,50,000 

 

          Under section 80D   

            Contribution to Central Government Health 

Scheme Rs. 28,000 is also allowable as 

deduction under section 80D. Since she is a 

resident senior citizen, the deduction is 

allowable to a maximum of Rs. 30,000 (See 

Note 1) 

 

 

28,000 

 

 Medical insurance premium of Rs. 26,000 paid 

for father aged 84 years. Since the father is a 

non-resident in India, he will not be entitled for 

the higher deduction of Rs. 30,000 eligible for a 

senior citizen, who is resident in India. Hence, 

the deduction will be restricted to maximum of 

Rs. 25,000. 

 

 

 

 

 

 

25,000 

 

 

 

 

 

 

2,03,000 

Total Income  4,17,000 

Tax on Total Income   

Income-tax (See Note below) [Rs.1,17,000 x 5%]  5,850 

Add : Education cess @2%       117 

Add:  SHEC @1%        58 

  6,025 

Average rate of tax in India 

(i.e. Rs. 6,025/ Rs. 4,17,000 × 100) 

 

1.445% 

 

Average rate of tax in foreign country  

(i.e. Rs. 11,000/ Rs. 1,10,000 ×100) 

 

10% 
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Rebate under section 91 on Rs. 1,10,000 @ 1.445% 

(lower of average Indian-tax rate or average foreign tax 

rate) 

  

 

1,589 

Tax payable in India (Rs. 6,025 – Rs. 1,589)  4,436 

Tax payable (rounded off)  4,440 

Notes:  

1. Section 80D allows a higher deduction of up to Rs. 30,000 in respect of the medical premium 

paid to insure the health of a senior citizen. Therefore, Mrs. Savitri Sinha will be allowed 

deduction of Rs. 28,000 under section 80D, since she is a resident Indian of the age of 60 

years. 

2. The basic exemption limit for senior citizens is Rs. 3,00,000 and the age criterion for qualifying 

as a “senior citizen” for availing the higher basic exemption limit is 60 years. Accordingly, Mrs. 

Savitri Sinha is eligible for the higher basic exemption limit of Rs. 3,00,000, since she is 60 

years old. 

3.  An assessee shall be allowed deduction under section 91 provided all the following conditions 

are fulfilled:- 

(a) The assessee is a resident in India during the relevant previous year.  

(b) The income accrues or arises to him outside India during that previous year. 

(c)  Such income is not deemed to accrue or arise in India during the previous year.  

(d) The income in question has been subjected to income-tax in the foreign country in the 

hands of the assessee and the assessee has paid tax on such income in the foreign 

country. 

(e) There is no agreement under section 90 for the relief or avoidance of double taxation 

between India and the other country where the income has accrued or arisen.  

In this case, since all the above conditions are satisfied, Mrs. Savitri Sinha is eligible for 

deduction under section 91.  

3.  (a) (i) (I) Section 10(26AAA) exempts the income which accrues or arises to a Sikkimese 

individual from any source in the State of Sikkim and the income by way of dividend or 

interest on securities. Therefore, the income of Ms. Anisha from a business located in 

Sikkim and interest income on the securities issued by the Central Government shall not 

be subject to tax. 

(II)  The proviso to section 80CCD(3) provides that the amount received by the nominee, 

inter alia, on closure of NPS account on the death of the assessee, shall not be deemed 

to be the income of the nominee.  Accordingly, the amount of Rs. 7.40 lakhs standing to 

the credit of Mr. Chadda’s NPS Account, received by the nominee Smt. Vimla, on closure 

of the account after death of her husband, would not be deemed to be her income. 

     OR 

  (i) (I) As per section 28(va), any sum received under an agreement for not carrying out any 

activity in relation to any business / profession (i.e., non-compete fee) is chargeable to 

income-tax under the head “Profits and gains of business or profession”.  
 Accordingly, Rs. 10 lakhs received by RS Ltd. from KP Ltd. for agreeing not to carry on 

any business relating to computer software in India for the next five years is chargeable 

to income-tax under the head “Profits and gains of business or profession”.  
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 The amount shall be allowed as deduction in the hands of KP Ltd. provided tax has been 

deducted at source under section 194J on the payment so made to RS Ltd. If tax is not 

deducted at source, 30% of the expenditure shall be disallowed under section 40(a)(ia).  

(II) Secret commission is one of the forms of commission payment generally made by 

business organizations. Secret commission is a payment for obtaining business orders 

or contracts from parties and /or customers and paid to employees and / or officials of 

those parties and / or customers or companies from whom business orders are obtained 

by the assessee.  

  Explanation 1 below section 37(1) of Income-tax Act, 1961 provides that any expenditure 

incurred by an assessee for any purpose which is an offence or which is prohibited by 

law, shall not be deemed to have been incurred for the purpose of business and no 

deduction or allowance shall be made in respect of such expenditure. In view of the 

Explanation, any expenditure incurred for a purpose which is an offence and prohibited 

by law cannot be allowed as expenditure. Therefore, if secret commission payment could 

be established as a payment for an offence prohibited by law, the same cannot be 

allowed as deduction. 

(ii)  In CIT v. Swarnagiri Wire Insulations Pvt. Ltd. (2012) 349 ITR 245, the Karnataka High Court 

observed that it is a generally accepted principle that the deeming provision of a particular 

section cannot be breathed into another section. Therefore, the deeming provision contained 

in section 80-IA(5) cannot override the provisions of section 70(1).  

   In this case, Sun Ltd. had incurred loss in eligible business (power generation) on account of 

claiming depreciation of Rs. 120 lacs. Hence, section 80-IA becomes insignificant, since there 

is no profit from which this deduction can be claimed.  

It is, thereafter, that section 70(1) comes into play, whereby an assessee is entitled to set off 

the losses from one source against income from another source under the same head of 

income. Accordingly, Sun Ltd. is entitled to the benefit of set off of loss of Rs. 20 lacs 

(representing balance depreciation not set-off) pertaining to Unit ‘Angel’ engaged in eligible 

business of power generation against profit of Rs. 70 lacs of Unit ‘Jupiter’ carrying on non-

eligible business. Therefore, the net profit of Rs. 50 lacs would be taxable in the A.Y.2018-19.  

However, once set-off is allowed under section 70(1) against income from another source 

under the same head, a deduction to such extent is not possible in any subsequent 

assessment year i.e., the loss (arising on account of balance depreciation of eligible  business) 

so set-off under section 70(1) has to be first deducted while computing profits eligible for 

deduction under section 80-IA in the subsequent year. Accordingly, in the A.Y.2019-20, the 

net profits of Unit Angel has to be reduced by Rs. 20 lacs for computing the profits eligible for 

deduction under section 80-IA in that year.  

The action of the Assessing Officer in not permitting set-off of loss of eligible business against 

profits of non-eligible business in this case is, therefore, not correct.   

  (iii)  (I) Section 11(7) provides that where a trust has been granted registration under section 

12AA and the registration is in force for a previous year, then, such trust cannot claim 

any exemption under any provision of section 10 [other than exemption of agricultural 

income under section 10(1) and exemption available under section 10(23C)].  

 Therefore, a charitable trust cannot claim exemption under section 10(35) in respect of 

income from mutual funds and exemption under section 10(34) in respect of dividends, 

since it has voluntarily opted for the special dispensation under sections 11 to 13 , and 

consequently has to be governed by the provisions of these sections.  However, it can 
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claim exemption under section 10(1) in respect of agricultural income, since section 

11(7) provides an exception in respect of such income.  

 Therefore, the claim of Sahitya, a charitable trust, as regards exemption under section 

10(34) and section 10(35), is not correct. 

   (II) Section 11(6) provides that income for the purposes of application shall be determined 

without allowing any deduction for depreciation or otherwise in respect of any asset, the 

cost of acquisition of which has been claimed as an application of income under section 

11 in the same or any other previous year. 

Accordingly, in this case, since the cost of computers and laptops (i.e., Rs. 15 lakh) has 

been claimed and allowed as application of income under section 11 while computing 

the income of the trust for the P.Y.2016-17, depreciation on computers and laptops will 

not be allowed for the purpose of determining income for the purposes of applicat ion in 

the P.Y.2017-18. 

Therefore, the depreciation claim made by Sahayataa charitable trust is not correct.  

 (b)  (1) Yen Inc., a foreign company, is a subsidiary of Ben Ltd., an Indian company. Hence, Yen Inc. 

and Ben Ltd. are associated enterprises. Therefore, provision of data processing services by 

Ben Ltd., an Indian company, to Yen Inc., a foreign company, is an international transaction 

between associated enterprises, and consequently, the provisions of transfer pricing are 

attracted in this case.   

Data processing services with the use of information technology falls within the definition of 

“information technology enabled services”, and is hence, an eligible international transaction.  
Since Ben Ltd. is providing data processing services to a non-resident associated enterprise 

and has exercised a valid option for safe harbour rules, it is an eligible assessee.  

Since the aggregate value of transactions entered into in the P.Y.2017 -18 exceeds  

Rs. 100 crore but does not exceed Rs. 200 crore, Ben Ltd. should have declared an 

operating profit margin of not less than 18% in relation to operating expense, to be 

covered within the scope of safe harbour rules. In this case, since Ben Ltd. has declared 

an operating profit margin of 20% , the same is in accordance with the 

circumstance mentioned in Rule 10TD.  Hence, the income-tax authorities shall accept 

the transfer price declared by Ben Ltd in respect of such international transaction.  

(2) XYZ Inc., a foreign company, guarantees 15% of the total borrowings of Den Ltd., an Indian 

company. Since XYZ Inc. guarantees not less than 10% of the total borrowings of Den Ltd., 

XYZ Inc. and Den Ltd. are deemed to be associated enterprises. Therefore, provision of 

contract R & D services relating to generic pharmaceutical drug by Den Ltd., an Indian 

company, to XYZ Inc., a foreign company, is an international transaction between associated 

enterprises, and consequently, the provisions of transfer pricing are attracted in this case.   

Provision of contract R& D services in relation to generic pharmaceutical drug is an eligible 
international transaction. Since Den Ltd. is providing such services to a non-resident 
associated enterprise and has exercised a valid option for safe harbour rul es, it is an eligible 
assessee. 

Since the value of the international transaction does not exceed Rs. 200 crore, Den Ltd. 

should have declared an operating profit margin of not less than 24% in relation to 

operating expense, to be covered within the scope of safe harbour rules.  In this case,  

© The Institute of Chartered Accountants of India
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since Den Ltd. has declared an operating profit margin of 30% , the same is 

in accordance with the circumstance mentioned in Rule 10TD.  Hence, the income -tax 

authorities shall accept the transfer price declared by Den Ltd in respect of such 

international transaction. 

4.  (a)  (i) Computation of interest chargeable under section 201(1A) 

As per the provisions of section 201(1A), if a person who is liable to deduct tax at source fails 

to deduct tax at source or after deducting such tax, fails to pay the tax as required by or under 

the Act, then he is liable to pay simple interest as follows – 

- @ 1% for every month or part of month on the amount of such tax from the date on which 

such tax was deductible to the date on which such tax is actually deducted; and 

- @ 1½% for every month or part of month on the amount of such tax from the date on which 

such tax was deducted to the date on which tax is actually paid. 

In this case, tax is deductible@10% under section 194J in respect of fees for professional 

services. Tax of Rs. 1 lakh (10% of Rs. 10 lakh) was deductible on 1.8.2017 but actually 

deducted on 31.12.2017.  Tax of Rs. 1.50 lakhs [10% of Rs. 15 lakh (i.e., Rs. 10 lakh + Rs. 5 

lakh)] deducted on 31.12.2017 was paid only on 28.3.2018. Since there has been a delay in 

deduction and deposit of tax, interest under section 201(1A) is attracted. 

Therefore, in the given case, interest under section 201(1A) would be computed as under: 

Particulars Rs. 

1% on tax deductible but not deducted i.e., 1% on Rs. 1,00,000 for 5 
months (from 01.08.2017 to 31.12.2017) 

5,000 

1½% on tax deducted but not deposited i.e., 1½% on Rs. 1,50,000 for 3 
months (from 31.12.2017 to 28.03.2018) 

6,750 

Total interest payable under section 201(1A) 11,750 

(ii) This issue has been clarified by the CBDT Circular No.8/2009 dated 24.11.2009.  As per 

provisions of section 194J(1), any person, who is responsible for paying to a resident any sum 

by way of fees for professional services, shall, at the time of credit of such sum to the account 

of the payee or at the time of payment thereof in cash or by issue of a cheque or draft or by 

any other mode, whichever is earlier, deduct an amount equal to 10% of such sum as TDS.  

 Further, as per clause (a) of Explanation to section 194J “professional services” includes 

services rendered by a person in the course of carrying on medical profession.  

 The services rendered by hospitals to various patients are primarily medical services and, 

therefore, the provisions of section 194J are applicable on payments made by TPAs to 

hospitals etc.  Further, for invoking provisions of section 194J, there is no stipulation that the 

professional services have to be necessarily rendered to the person who makes payment to 

hospital.  Therefore, TPAs who are making payment on behalf of insurance companies to 

hospitals for settlement of medical/ insurance claims etc. under various schemes including 

Cashless Schemes are liable to deduct tax at source under section 194J on all such payments 

to hospitals etc. 

 In view of the above, all such transactions between TPAs and hospitals would fall within the 

ambit of provisions of section 194J. 

(iii) Where the payer is an individual or HUF whose turnover for the preceding previous year 

exceeds the monetary limits specified in clause (a) of section 44AB, he has to deduct tax at 

© The Institute of Chartered Accountants of India
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source. Since the turnover of Mr. Varun was Rs. 202 lakhs for the A.Y.2017-18, he is liable 

to deduct tax at source under section 194-I in respect of rental payments during the financial 

year 2017-18. 

 Accordingly, Mr. Varun is liable to deduct tax at source under section 194-I on the rental 

payments made.  Section 194-I provides that rent includes any payment, by whatever name 

called, for the use of land or building together with furniture, fittings etc.  Therefore, in the 

given case, apart from monthly rent of Rs. 10,000 p.m., service charge of Rs. 6,000 p.m. for 

use of furniture and fixtures would also attract TDS under section 194-I.  Since the aggregate 

rental payments to Mr. Shubham during the financial year 2017-18 exceeds Rs. 1,80,000,  

Mr. Varun is liable to deduct tax at source @10% under section 194-I from rent paid to  

Mr. Shubham. 

(iv)  Section 192 provides that tax is required to be deducted on the payment made as salaries. 

Tax is to be deducted on the estimated income at the average of income tax computed on the 

basis of the rates in force for the financial year in which payment is made.  

 The employee may declare details of his other incomes (including loss under the head 

“Income from house property” but not any other loss) to his employer.  In this case, since Mr. 
Shiv has notified his employer TP Ltd. of loss from self-occupied house property, the employer 

has to take the same into consideration for deduction of tax at source.  

 Therefore, TP Ltd. is required to deduct tax at source on the salary of Rs. 45,000 per month 

paid to Mr. Shiv, in the following manner: 

Particulars Amount in 

Rs. 

Income under the head salaries (45,000 x 12) 5,40,000 

Income under the head “house property”  (80,000) 

Gross total income 4,60,000 

Less: Deduction under Chapter VI-A          Nil 

Total Income 4,60,000 

Tax@5% on Rs. 2,10,000, being the amount arrived at after reducing 
the basic exemption limit of Rs. 2,50,000 from Rs. 4,60,000 

 

10,500 

Add: Education cess@2% and secondary and higher education 
cess@1% 

 

     315 

Tax to be deducted at source 10,815 

 (b)  (i) A resident can make an application to the Authority for Advance Ruling to seek an advance 

ruling in the following cases: 

(I) Section 245N(b)(A)(III) enables a resident referred in section 245N(a)(iia) falling within 

any such class or category of persons as may be notified by the Central Government to 

make an application to Authority for Advance Rulings. Such notified resident applicant 

can seek ruling in relation to his tax liability arising out of a transaction which has been 

undertaken or is proposed to be undertaken by such applicant, and such determination 

shall include the determination of any question of law or of fact specified in the 

application. 

 A resident in relation to his tax liability arising out of one or more transactions valuing  

Rs. 100 crore or more in total which has been undertaken or proposed to be undertaken 

would be an applicant for this purpose.   
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(II) 245N(b)(A)(IV) enables a resident falling within any such class or category of persons 

as may be notified by the Central Government to make an application for Advance 

Ruling. Such notified resident applicant can seek ruling in respect of issues relating to 

computation of total income which is pending before any income-tax authority or the 

Appellate Tribunal.  Such a resident applicant can make an application to seek 

determination or decision by the AAR on a question of law or a question of fact relating 

to such computation of total income specified in the application.   

(III) A resident can also make an application seeking advance ruling in relation to the tax 

liability of a non-resident arising out of a transaction undertaken or proposed to be 

undertaken by him with such non-resident. 

Note: Mention any two cases. 

  (ii)  Chapter VIII of the Finance Act, 2016 provides for an equalisation levy of 6% of the amount 

of consideration, for specified services including online advertisement, received or 

receivable by a non-resident not having permanent establishment (PE) in India, from a 

resident in India who carries on business or profession; or from a non-resident having PE in 

India. 

 The branch in Mumbai would constitute PE in India for Zen Inc., since permanent 

establishment includes a fixed place of business through which the business of enterprise is 

carried on. 

  Thus, equalisation levy @ 6% would be levied on the Rs. 20,00,000 being the amount of 

consideration received by Google Inc., a non-resident not having a PE in India for online 

advertisement from Zen Inc, a non-resident having a PE in India.  

  Zen Inc. is liable to deduct equalization levy of Rs.1.20 lakhs from the amount of Rs. 20 

lakhs paid to Google Inc. and deposit such amount to the credit of the Central Government 

by  7th July, 2017. 

5.  (a)  (i) Any rectification order under section 154 has to be passed within 4 years from the end of 

financial year in which the order sought to be amended was passed. Order sought to be 

amended does not necessarily mean the original order.  It could be any order including the 

amended or rectified order. Where any matter has been considered and decided in any 

proceeding by way of appeal or revision, the authority passing such order may amend the 

order in relation to any matter other than the matter which has been so considered and 

decided.  

 For subsequent rectification, the time limit of 4 years shall be from the end of the financial 

year in which the earlier rectification order was passed. [Hind Wire Industries Ltd vs. CIT 

(1995) 212 ITR 639 (SC)].  In the given case, the time limit of 4 years has to be reckoned from 

the end of the financial year in which the order giving effect to the CIT(Appeal)'s decision was 

passed. Therefore, the rectification order can be passed by the Assessing Officer at any time 

before expiry of 4 years from the end of the financial year 2013-14 i.e. on or before 31st March, 

2018. In this case, the mistake was noticed by the Assessing Officer on 1 st September, 2017, 

for which he issued notice under section 154 for rectifying the mistake. Such rectification is 

permissible as the time limit of 4 years expires only on 31st March, 2018. 

  (ii)  (I) As per the third proviso to section 147, the Assessing Officer may assess or reassess 

such income, other than the income involving matters which are the subject matters of 

any appeal, reference or revision, which is chargeable to tax and has escaped 

assessment.  The doctrine of partial merger would apply in this case.  



13 

 Therefore, even when an appeal is pending before Commissioner (Appeals), the 

Assessing Officer can initiate reassessment proceedings in respect of income 

chargeable to tax which has escaped assessment, provided such income is not the 

subject matter of the appeal before the Commissioner (Appeals) i.e., such income which 

has escaped assessment does not form part of the additions of   

Rs. 15 lakhs to the returned income, which is the subject matter of appeal.  

 (II) As per section 264(4), the Principal Commissioner or Commissioner shall not revise any 

order under section 264, where such order has been made the subject of an appeal to 

the Commissioner (Appeals).  Thus, the concept of total merger would apply in the case 

of section 264.  

 Therefore, under section 264, the Principal Commissioner or Commissioner cannot 

revise an order which is pending before the Commissioner (Appeals), even if the revision 

pertains to a matter, other than the matter(s) covered in the appeal.  

 (III) As per section 263, the Commissioner has the power to revise an order prejudicial to 

revenue, even if the order is the subject matter of appeal before Commissioner 

(Appeals).  However, the power of the Commissioner under section 263 shall extend to 

only such matters as had not been considered and decided in such appeal. Here again, 

the doctrine of partial merger would apply.  

 In a case where the appeal is pending but not yet decided, the Commissioner cannot 

exercise his revisionary jurisdiction in respect of those issues which are  the subject 

matter of appeal [CWT v. Sampathmal Chordia (2002) 256 ITR 440 (Mad.)].  

  (iii)  Section 133B(2) of the Income-tax Act, 1961 empowers an income-tax authority to enter any 

place of business during the hours at which such place is open for the conduct of business.  

The hotel is open from 9.00 a.m. to 9.00 p.m. for the conduct of business.  The Assessing 

Officer entered the hotel at 8.00 p.m. which falls within the working hours.   The claim made 

by the hotelier to the effect that the Assessing Officer could not enter the hotel after sunset is 

not in accordance with law. 

 Section 133B(3) provides that an income tax authority acting under this section shall, on no 

account, remove or cause to be removed from the place wherein he has entered, any books 

of account.  In view of this clear prohibition in section 133B(3), the proposed action of the 

Assessing Officer to take away with him the books of account kept at the hotel is not valid in 

law.  

 (b)  (i) Force of Attraction (FOA) - Principle under which a country may tax a foreign enterprise in 

respect of income it derives in the other country if the enterprise maintains a permanent 

establishment in the other country irrespective of whether that income is derived through or 

otherwise economically connection with the permanent establishment.  

The FOA rule implies that when a foreign enterprise sets up a PE in State of Source, it brings 
itself within the fiscal jurisdiction of that State (State of Source) to such a degree that all 
profits that the enterprise derives from State of Source, whether through the PE or not, can 
be taxed by it (State of Source).  

(ii) Resident of a Contracting State" means any person who, under the laws of that State, is 

liable to tax therein by reason of his domicile, residence, place of incorporation, place of 

management or any other criterion of a similar nature, and also includes that State and any 

political subdivision or local authority thereof. This term, however, does not include any 

person who is liable to tax in that State in respect only of income from sources in that State 

or capital situated therein. 
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6.  (a) (i) As per section 288, the proceedings before the income-tax authorities can be attended by an 

assessee in person or through an authorised representative, i.e., a person authorized by the 

assessee in writing to appear on his behalf, being -  

 a person who is a relative or a regular employee of the assessee; or 

 any officer of a Scheduled Bank in which the assessee maintains a current account or 

has other regular dealings; or 

 a legal practitioner who is entitled to practise in any civil court in India; or  

 a chartered accountant within the meaning of the Chartered Accountants Act, 1949; or 

who hold a valid certificate of practice 

 any person who has passed any accountancy examination recognized in this behalf by 

the CBDT for this purpose; or 

 any person who has acquired such educational qualifications as prescribed by the 

CBDT; or 

 any person who, before the coming into force of this Act in the Union territory of Dadra 

and Nagar Haveli, Goa1, Daman and Diu, or Pondicherry, attended any proceedings 

before an income-tax authority in the said territory on behalf of any assessee otherwise 

than in the capacity of an employee or relative of that assessee 

 any person who was actually practising as an income-tax practitioner, immediately 

before commencement of the Income-tax Act, 1961. 

  (ii)  I. There is an arrangement of setting up of a unit in SEZ which results in a tax benefit. 

However, this is a case of tax mitigation where the tax payer is taking benefit of a fiscal 

incentive offered to him by complying with the conditions imposed and economic 

consequences of the provisions in the legislation e.g., setting up the business unit in 

SEZ area. Hence, the Revenue would not invoke GAAR as regards this arrangement.  

II. As there is no misrepresentation of facts or false submissions, it is not a case of tax 

evasion. The company has tried to take advantage of tax provisions by transferring 

profits from non-SEZ unit to SEZ unit. This is not the intention of providing tax benefits 

to units set up in SEZ. However, such tax avoidance is specifically dealt with under 

section 10AA(9) read with 80-IA(8), wherein inter alia it is provided that where any 

goods or services held for the purposes of any other business carried on by the 

assessee are transferred to the eligible business and the consideration, if any, for such 

transfer as recorded in the accounts of the eligible business does not correspond to the 

market value of such goods or services as on the date of the transfer, then, for the 

purposes of the deduction under this section, the profits and gains of such eligible 

business shall be computed as if the transfer, in either case, had been made at the 

market value of such goods or services as on that date.  

Thus, in this case, due to application of specific anti-avoidance provisions, no tax 

benefit can be derived by M/s Footprint Ltd. by transferring the products from Non-SEZ 

unit to SEZ unit at less than fair market value. Therefore, there is no specific need to 

invoke GAAR. 

Note - The CBDT has, vide Circular No. 7/2017 dated 21.1.17, however, clarified that 

the provisions of GAAR and SAAR can coexist and be made applicable, as may be 

                                                           

1 Goa has now become a State. 
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necessary, considering the facts and circumstances of the case. Therefore, the 

possibility in invoking GAAR in this case cannot be completely ruled out.  

  (iii) As per section 245C, an assessee may, at any stage of a case relating to him, make an 

application in the prescribed form and manner to the Settlement Commission.  

“Case” means any proceeding for assessment which may be pending before an Assessing 

Officer on the date on which such application is made.   

A proceeding for assessment or reassessment or recomputation under section 147 is 

deemed to have commenced from the date of issue of notice under section 148.  Where a 

notice under section 148 is issued for any assessment year, a proceeding under section 147 

shall be deemed to have commenced on the date of issue of such notice and the assessee 

can approach the Settlement Commission for other assessment years as well, even if notice 

under section 148 for such other assessment years have not been issued but could have 

been issued on that date. However, a return of income for such other assessment years 

should have been furnished under section 139 or in response to notice under section 142. 

In the case on hand, M/s Aryan Ltd. has received a notice under section 148 for the A.Y.2014-

15 and also anticipates similar notices for the A.Y.2012-13 and A.Y.2013-14, for which return 

of income has been furnished. Thus, a proceeding for assessment is pending before an 

Assessing Officer i.e., the basic condition for approaching Settlement Commission is 

satisfied.  

Moreover, since after examination of the books of account, huge amount of concealed income 

is also noticed, it is presumed that the second condition that the additional amount of income-

tax payable on the income disclosed in the application should exceed  Rs. 10 lakhs has also 

been satisfied.  

Based on these facts, assuming that the necessary conditions are fulfilled, our advice as 

consultant to M/s Aryan Ltd. would be to approach the Settlement Commission to have his 

case settled and apply for grant of immunity from penalty and prosecution.   

 (b)  (i)  As per Article 28 of Vienna Convention on Non-retroactivity of treaties, unless a different 

intention appears from the treaty or is otherwise established, treaty provisions do not bind a 

party in relation to any act or fact which took place or any situation which ceased to exist 

before the date of the entry into force of the treaty with respect to that party. 

    In other words, unless otherwise provided, treaties cannot have retrospective application.  

(ii)  The 2015 Action 4 Report set out a common approach to address BEPS involving interest 

and payments economically equivalent to interest. This included a 'fixed ratio rule' which 

limits an entity's net interest deductions to a set percentage of its tax -EBITDA and a 'group 

ratio rule' to allow an entity to claim higher net interest deductions, based on a relevant 

financial ratio of its worldwide group.  


